
"I don't think there is a
piece of the Gay civil
rights agenda that is not
at least in part being
fought in the courts,"
says Kevin Cathcart,
"and there isn't a part
that isn't being fought
by Lambda."
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Courting Gay civil rights
In and out of court, Lambda enjoys key role in movement

by Peter Freiberg
When'^ small group of New Yorkers dccided to

establish a Gay legal organization in 1973, they
found themselves in an unexpected quandary; They
had to file a lawsuit just to secure the right to form
their group.

The New York State Secretary of Slate, wielding
the authority lo reject incorporation papers, ruled

Firstof two parts

that, since sodomy was slill a crime in New York, a
Gay legal group was, well, illegal.

But the courts rejected the state's argument, and
Lambda Legal Defense and Education Fund was bom
— an organization with a volunteerboard of directors
but no office, no employees, and no court cases.

How times have changed: Today, as Lambda
moves toward its 25th anniversary next year, the or
ganization is in Ihe forefront of the Gay civil rights
movement, with increasing influence on both the
movement and American society.

Lambda, without a doubt, is on a roll.
In five years, the organization's budget has almost

doubled — from $1.6 million lo $3.1 million. Its
legal slaff has nearly tripled — from four atlomeys to
11. In addition to its New York headquarters, il has
regional offices in the Midwest (Chicago) and on the
West Coast (Los Angeles), and is scheduled lo open
its third regional office in Atlanta in June.

"There is no [Gay] political organization that has
that kind of [national] presence," asserts Arthur
Leonard, a longtime Gay legal activist, professor at
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In and out of the courtroom, Lambda has a key
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member of Lambda's board.

But the increase in resources, which
has allowed Lambda to lake on a bigger
dockcl of cases, docs not alone explain
the group's growing promincncc.

"They're good," says Mall Coles, ex
ecutive director of the ACLU's Nation

al Lesbian and Gay Rights Projcct.
"They've got gooti lawyers working
there."

And as litigation has bccomc a more
iniporlant part of the movement, says
Coles, "an organization that's basically
devoted to litigation becomcs a more
influential voice."

Litigation has brought defeats as
well as victories. The low point was in
1986, when the U.S. Supreme Court is
sued its harshly worded Bowers v.
Hardwick decision upholding the con
stitutionality of state sodomy laws ban
ning private consensual sex between
Gay couples.

But Kevin Calhcart, Lambda's exec
utive director, says thai in the last few
years, "The court.s have been a rolative-
ly successful place for Lesbians and
Gay men to go — a more s^cce.ssful
place in many ways than political av
enues have been for expanding lesbian
and Gay civil rights.

"I don't think there is a piece of the
Gay civil rights agenda that is not at
leasl in part being fought in the courts,"
says Cathcart, "and there isn't a part
that isn't being fought by Lambda."

Kerry Lobel, executive director of
the National Gay and Lesbian Task
Force (NGLTP), says, "There's no
question that Lambda docs essential
strategic thinking for our movenient by
identifying pivotal legal ca.ses." Gay
legal groups, Lobel says, can often
choose ca.scs; Gay political groups
often have their battles chosen by anti-
Gay activists.

At the same time, asserts Ltibel,
"We're able to win legal victories be
cause we've won tremendous political
and cultural victories."

"I think they go hand in han<l," says
L.obcl. "Lambda can only be succcssful
bccausc our local, state, and national
political groups arc ... creating a cli
mate where our cases succeed."

Lambda's focu.s is on "impact" or
"test case" litigation — cases in which
decisions will affect not only the indi
viduals bringing the lawsuit but will ad
vance the cause of equal rights for Gay
people generally.

In addition to its AIDS Projcct, es
tablished early in the epidemic to com
bat AIDS-related discrimination. Lamb
da litigation involves employment, cus
tody and adoption, sodomy laws, mili
tary, youth, anti-Gay referenda, immi
gration. and other issues.

When .selecting cases, Lambda looks
for clients who "are so good, so strong"
that their case will not be sidc:incd by
personal issues, says Calhcart.

"For lest case litigation," says Cath
cart, "you need really good facts and
plaintiffs who can withstand the ...
glare of publicity."

Lambda's test case orientation some

times generates criticism from individ-

.Ican Ihibofsky, lead ittlorncy nn llic
Colorado case, say.s the case was dlT-
(Icult nt ilr.st liccause Lambda "did

n't huvc a person who had experi
ence practicing law."

uals who believe they were discriminat
ed against and don't understand why
Lambda won't represent them.

"We're constantly having to explain
to people who call up [that] we're not a
private law firm; we're not a legal ser
vices organization," says Cathcart. "We
look for the cases that will have an im

pact on the civil rights of Lesbians and
Gay men."

Despite its central role in the move
ment, Lambda has cscaped many, if not
all, of the kinds of attacks to which na
tional Gay political organizations like
the HRC and NGLTF are often subject.

Robert Bailey, an openly Gay politi
cal scientist at Rutgers University, says
this is partly due to a widespread feel
ing among activists that legal strategy
is best decidcd by lawyers, whereas
everyone feels qualified to debate polit
ical strategy.

Good V. equal
Lambda's many court victories have

further lessened the likelihood of criti

cism, Bailey says.
Beatrice Dohrn, Lambda's legal di

rector for the past three and a half
years, lays a good part of recent judicial
successes to an increasing reliance on
"equality arguments" based on the
equal protection clause of the Nth
Amendment to the Constitution.

Instead of relying on testimony about
Gay people's characteristics, says
Dohm, the "equality argument says you
can't do anything different with rcspect
to Gay people than you do with respect
to heterosexual people."

For example, says Dohrn, in a case
involving a Lesbian mother whose
child is present when a lover slays
overnight. Lambda previously might
have emphasized that that situation
"isn't bad for kids." Now, she says.
Lambda stresses to the courts that, if
they believe it's OK for heterosexuals,
then it should also be OK for Gay peo
ple. "Just treat us the same," she tells
the courts.

Last May's ruling by the U.S.
Supreme Court striking down Col

orado's anti-Gay Amendment 2, says
Dohrn, "was the pinnacle of succcss for
the equal protection argument."

In that ruling, the court majority said
Amendment 2. which barred the state
and municipalities from passing laws
protecting Gay and bisexual people
from discrimination, subjected them "to
a special disability" and deprived them
of equal protection of the laws.

The Amemlmcnt 2 case, in which
Lambda and (he ACLU were co-coun-

scl along with Colorado attorney Jean
Dutx)fsky. further heightened Lambda's
visibility.

In November, another landmark vic
tory arrived. A federal Jury in Wi.scon-
sin ruled that three public school offi
cials violated the constitutional rights

i" of a Gay student, represented by Lamb
da, when they refused to intercede to
slop repeated anti-Gay assaults against
him at school. Ending a case thai
Lambda hopes will convince school of
ficials nationwide to lake action to stop
anti-Gay harassment, the school district
in Ashland, Wis., agreed lo pay
$900,000 lo student Jamie Nabozny.

But more than anything el.se, it was
-same-sex marriage that propelled I-amb-
da into the media limelight in 1996.

Like other Gay legal and political
groups, Lambda initially rejeclcd get
ting involved in the issue in 1991, when
three Gay couples filed a lawsuit in
Hawaii lo force the stale to grant them
marriage licenses. Some legal activists
believed there was little chance of win

ning. others saw that the Gay communi
ty was divided, ancl a few did not con
sider marriage a desirable goal for ihe
movement.

But Lambda attorney Evan Wolfson,
an early and outspoken advocate of the
right lo marry, continued pushing for
Lambda lo join the case.

Lambda filed a friend of the court

brief supporting the couples. After Dan
Foley, the couples' straight private at
torney, won a major victory at the stale
Supreme Court in 1993, Lambda ac
cepted his invitation to bccomc co-
counsel and assigned Wolfson lo the
case.

Chai Fcldblum. a former legislative
counsel for the ACLU's Lesbian and

Gay Rights Project, says Lambda's de
cision to get involved in the Hawaii
marriage case led to "some .sticky mo
ments" initially with other legal groups.
Eventually, she says, the other groups
backed Lambda's move.

Foley says Lambda's help, financial
as well as legal, was "invaluable" in se
curing last month's landmark opinion
from Judge Kevin Chang — that ihe
stale has no grounds to refuse Gay cou
ples a license. The Hawaii Supreme
Court will make the final decision.

Calhcart estimates that, so far. the
Hawaii trial and related marriage work
has cost Lambda about $250,000 in the
past year and probably $500,000 over
the lasl three years.

Law V. politics
But Lambda's fight for marriage has

gone beyond court. In 1994, the organi
zation created a Marriage Projcct, di

rected by Wolfson, to coordinate efforts
by Gay-supportive groups and widen
the base of backing for marriage rights.
The Project made Lambda —• and
Wolfson in particular — the unques
tioned leading advocate of the right to
marry.

"[WolfsonJ has taken a traditionally
legal organization into the realm of
public advocacy, media advocacy, and
communily organizing," says Urvashi
Vaid, author and former NGLTF exccu-
live director, "Lambda didn't just put
their eggs in the legal basket."

But the marriage issue demonstrates
how Gay legal and political activism
arc inextricably linked. Gay activists in
Hawaii lack money or staff to mounl a
major campaign to defeat a possible
constitutional amendment banning
same-sex marriage. If voters approve
such an amendment, a legal triumph
may be eviscerated by the weakness of
Gay political activism.

The political fighl over the ban on
openly Gay servicemcmlwrs has also
influenced Lambda's actions.

"The courts arc all that's left," says
Cathcart. "We lost that one politically,
with [Congress's] passage of 'don't

Suzanne (toldber^ .snvs of the Col-
orndo ease: "Co-coiinsol rclalinn-

sbip.s comc down lo llic wilUntincss
of lawyers (o rcspcct (heir areas of
expertise."

ask, don't tell."
"As a community," says Cathcart, "I

don't think we've been near as orga
nized politically as we ought to be."
And while the judiciary may often be
sympathetic to the arguments of Lamb
da and other Gay legal groups, Cathcart
warns lhal the courts "are not going lo
get loo far ahead of where they per
ceive the rest of society lo be."

Lambda is only one of several Gay
legal groups. The others arc the
ACLU's Lesbian and Gay Rights Pro
ject; the National Center for Lesbian
Rights; Gay Legal Advocates and De
fenders (which works primarily in New
England); and the Serviccmembcrs
Legal Defense Network (which focuscs
primarily on assi.sting military person
nel). The Colorado Legal Initiatives
Projcct, which formed around the
Amendment 2 case, plans to become
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role in the national Gay civil rights movement
ihc regional Gay legal org^inizalion for
ihc Rocky Mniintain states.

But Lambda is the only national legal
organization devoted solely to Gay and
AIDS issues.

Lambda's ciirrenl expansion builds
on a major period of growth that oc
curred from 1986 to 1992, when Tom
Stoddard was the organization's high-
profile executive director. Sloddard was
adept al being a media spokesperson.

"Every time he was in The New York
Times and on Good Morning America,"
says Robert Murphy, an altorney who is
writing a biography of Stoddard, ".so
was Lambda. That had a lot to do with

making Lambda a nationally known or
ganization." The publicity, says Mur
phy, "legitimated Lambda In the eyes of
... a lot of donors, including big
donors."

Stoddard's stature also g;we Lambda
access to more cooperating attorneys —
private lawyers, sometimes at promi
nent law firms, who agree to handle
cases for a nonprofit group al no cost.

"That gave Lambda addiiional credi
bility in the courts," says Murphy. Dur
ing the 1980s under Stoddard, Lambda,
more than any other group, established
Ihc principle that AIDS-x«lalcd discrim
ination was illegal under tlvj law, Mur
phy says.

Despite many other accomplish
ments, says Murphy, Stoddard did not
focus sufficiently on personnel manage
ment and administration. A major goal
of Cathcart, says Murphy, has undoubt
edly been "to really achieve mature ad
ministration and management."

FeldbUim, now a professor at
Georgetown University Law Center and
a legal consultant to HRC, notes thai
Cathcarl typically stays out of Ihc
media limelight and lets attorneys who
work on ca.ses do most of the speaking
about them.

In an interview, Cathcarl, who came
to Lambda from Boston-based GLAD

five years ago, says slaying in the back
ground reflects his person.il slyle as
well as his view that Lambda's lawyers
arc "often the ideal people to talk about
the things they're doing."

Feldblum says that Cathcart focuses
on running "an efficient, strong organi
zation and [hiring] people of incredibly
good quality."

Lambda v. local

Nevertheless, Lambda is tiot without
its critics.

Bill Dobbs. a New York Gay activist
and attorney, maintains that Lambda
should have spoken out forcefully
against the insistence of Gay Irish
groups in Boston and New York thai
they were entitled to march in. the St.
Patrick's Day parades.

The Gay Irish groups' stance, Dobbs
says, would have narrowed parade or
ganizers' First Amendment rights and
iilttmalcly hurl the Gay community,
which relics heavily on Fir>t Amend-
ntent protection.

Dohrn says I^imbda was very aware
of the First Amendment issue. The or

ganization, she says, did not get in
volved in a New York lawsuit filed be

fore her (enure by the Gay Irish group.
In a Boston suit — filed by GLAD

— that went to the U.S. Supreme Court,
Dohrn says. Lambda, in a "very limited
brief," argued that that parade was a
public event without any particular
me.ssage and that Gay groups should be
allowed to join.

But the brief, Dohrn says, acknowl
edged that if (he court found the parade
was a private event with its own mes
sage. then organizers were entitled
under the First Amendment to exclude
whoever they wanted. The court ruled
that even without a message, a parade
can choose the participants it wants.

Dobbs also calls Lambda's emphasis
on the right to marry "retrogressive."

"I'm oppo.sed to marriage," says
Dobbs. "I ... think conforming is a bad
idea, that the whole of society needs to
be changed."

Some marriage activists have been
angered by Lambda's efforts — led by
Wolfson — to discourage marriage
lawsuits in other slates while the

Hawaii case is pending. Lambda
lawyers believe negative decisions else
where could set bad precedents and
might affect the Hawaii outcome.

Eden Stone, a member of the Boston-
based group Forum on the Right to
Marriage, says her grass-roots group
lends to be "a little more maverick" and

open to "playing things by ear" than
Lambda.

"Lambda ... completely shuts off de
bate," says Stone. "When we've talked
of civil disobedience, such as applying
for marriage licenses, they just say.
'No. we can't do anything until Hawaii
is decided." ... They certainly seem to
think they know Ixsl and that other
people should kind of toe the line."

But mosi marriage activists expre.ss
agreement wiih Lamlxla's strategy and
praise for its work.

"Lambda." says Deniian (his full
name), co-director of the Seattle-based
Partners Task Force for Gay and Les
bian Couples, "is doing the lion's share
of the effort to gain legal marriage, not
only with the Hawaii case but in help
ing organizations across the nation."

Another source of criticism, mostly
hidden at the time, was a four-year hat-
tic to overlurn Colorado's Amendment

2.

Wiih so many attorneys and groups
involved in a major, high-visibility
case, the arrangement was "tricky"
from Ihe start, says Cathcart. There was
also a separate legal organization
formed to fight the amendmenl and
help fund the case — the Colorado
Legal Initiatives Project (CLIP).

According lo both Cathcarl and CLIP
cofounder and spokesperson Mary Ce
leste. one source of conflict involved
money matters, especially which orga
nization was paying for certain expens
es. Another .source of tension was co-

counsel relations.

According lo Cclesle, working with
Mary Newcomlie, Lambda's first altor
ney on ihe Amendment 2 case, was a
"wonderful experience." Bui when
Newcombe left the organization in late
1992, she was replaced by Suzanne
Goldberg, who had graduated from law

Attorney Evan Wolfson, an cariy
and outspoken advocalc or.<uime-scx
marriage, pushed Lambda lo join
Ihc Hawaii ease.

school only two years earlier and who.
according to Celeste, "didn't have the
same kind of ... experience."

Dubofsky, a former Colorado
Supreme Court justice who .served as
lead attorney on the case, says, "It was
hard at ihe beginning, primarily be
cause Lambda wanted lo have a major
role in the case, but they didn't have a
person who had experience practicing
law,"

Dubofsky says that "gradually, over
lime, Suzanne got better at this" and, by
the time the case got to the U.S.
Supreme Court, was providing a "lot of
help."

"So. many of the tensions thai were
there at the beginning eased over lime."
says Dubofsky, who calls Goldberg
"very bright and very capable."

Goldberg says Dubofsky "is right, I
was starling out in my career as a
lawyer." But in Goldberg's and the
ACLU's Coles' view, the source of
conflict was differing opinions on some
strategies.

Among the disagreements, according
to Goldberg, were whether to .seek a
preliminary injunction to stop Amend
ment 2 from taking effect. Lambda and
the ACLU said Ihc legal team should
.seek a preliminary injunction; Dubof
sky and others were afraid lhat losing
on that difficult strategy so early in the
legal challenge would diminish the
chances of the lawsuit permanently
overturning the initiative. They thought
it would be better to let the initiative
become law and wait for the litigation
lo overturn it. Ultimately, ihe legal
team sought Ihc injunction and won,
and the anti-Gay law never took effect.

Goldberg, who is now a veteran of
referendum cases in Cincinnati, Florida.
Idaho and elsewhere, says of the Col
orado case: "Like all relationships, co-
counsel relationships come down lo
personalities and Ihe willingness of
lawyers lo respect their [respective]
areas of experlise. Sometimes that hap
pens, sometimes it doesn't."

The local/Lambda relationship
worked very well in Cincinnati, accord
ing to Scott Greenwood, a lawyer who
repre.scntcd the ACLU and who had

Goldberg and Lambda Midwest region
al director Patricia Logue as a co-coun
sel in the fight against Issue 3.

Greenwood says that from the very
beginning, when Logue and Goldberg
began stralegizing with him and anoth
er co-counsel, the Cincinnati team
worked cooperatively.

Not only do Lambda's lawyers have
expertise and "an unbelievable amount
of energy." say.s Greenwood, but
"they're not just academic lawyers,
they know how to try dses. loo."

Lambda's attorneys arc also praised
by most grassroots activists who have
dealt with them.

® Charlene Orchard, cochair of the
2 Utah Human Rights Coalition, a Gay
g group, says, "I've got lo tell you.
S they've been absolutely wonderful."

Last February, says Orchard, she
needed arguments immediately on why
a proposed law to clamp down on
teachers' aclivities — and thereby scut
tle Gay school clubs -— was unconstitu-
lional. She called Lambda attorney Jon
Davidson, who quickly wrote and faxed
the needed slalement.

"That's what we used," says Orchard,
"in our lobbying efforts."

Subsequently, says Orchard, she
worked closely with Lambda altorney
David Buckel in fighting a school club
ban lhat was eventually cnacied and
may be challenged in the courts.

Lavi Soloway, a New York atlomey,
prai.ses Lambda for forming the Lesbian
and Gay Immigration Rights Task
Force — under Goldberg's tutelage —
and nurturing it until it bccante an inde
pendent organization with chapters
around Ihe country.

"This wouldn't have happened with
out Lambda," says Soloway. "No other
group until then had taken any interest
in [immigration]."

Praise also comes from non-Gay
legal organizations. Nancy Ramirez, a
staff attorney at the Mexican American
Legal Defense and Educational Fund,
says Lambda has influenced her organi
zation to express positions on a number
of Gay-rclaied cases.

"When we get a call from Lambda
about something that they're working
on." says Ramirez, "we take it very se
riously. We know the work they've
done has been good work. ... It's a
young organization that is making in
roads in the legal realm, and I think
there's going lo be a lot more lo come
in Ihe future."T

Part nvo: The Rnundiable: Unlike

their political counterparts, Gay legal
(iclivists have an ongoing mechanism
for working together.


